OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, DC 20301-1300

LEGISLATIVE
AFFAIRS

The Honorable Adam B. Schiff 0CT 15 2019
Chairman

House Permanent Select Committee on Intelligence
Washington, D.C. 20515

The Honorable Eliot L. Engel
Chairman

House Committee on Foreign Affairs
Washington, D.C. 20515

The Honorable Elijah E. Cummings
Chairman

House Committee on Oversight and Reform
Washington, D.C. 20515

Dear Messrs. Chairmen:

[ write on behalf of the Department to confirm that we received your letter and subpoena
of October 7, 2019, seeking the production of all documents and communications in the custody,
possession, or control of the Department of Defense for fourteen categories of information no
later than 5:00 pm on October 15, 2019. As your cover letter states, the Permanent Select
Committee on Intelligence, in consultation with the Committee on F oreign Affairs and the
Committee on Oversight and Reform, issued the subpoena “[p]ursuant to the House of
Representatives’ impeachment inquiry.”

The Department understands the significance of your request for information and has
taken steps to identify, preserve, and collect potentially responsive documents. The customary
process of oversight and accommodation has historically served the interests of congressional
oversight committees and the Department well. The Department is prepared to engage in that
process consistent with longstanding practice and provide the responsive information should
there be resolution of this matter.

The current subpoena, however, raises a number of legal and practical concerns that must
first be addressed. For example, although your letter asserts that the subpoena has issued
“[p]ursuant to the House of Representatives’ impeachment inquiry,” the House has not
authorized your committees to conduct any such inquiry. The Supreme Court has long held that
the first step in assessing the validity of a subpoena from a congressional committee is
determining “whether the committee was authorized” to issue the subpoena, which requires
“construfing] the scope of the authority which the House of Representatives gave to” the
committee. United States v. Rumely, 345 U.S. 41, 42-43 (1953). Here, none of your committees
has identified any House rule or House resolution that authorized the committees to begin an



inquiry pursuant to the impeachment power. In marked contrast with historical precedents, the
House has not expressly adopted any resolution authorizing an impeachment investigation.

The House also has not delegated such authority to any of your three committees by rule.
See H. Res. 6, 116th Cong. (2019). To the contrary, House Rule X is currently the only source
of your three committees’ jurisdiction, and that rule does not provide any of the committees the
power to initiate an impeachment inquiry. Indeed, the rule does not mention impeachment at all.
See H. Rule X, cl. 1(i), (n); cl. 11. Absent a delegation by House Rule or a resolution of the
House, none of your committees has been delegated jurisdiction to conduct an investigation
pursuant to the impeachment power under Article I, Section 2 of the Constitution.

Even if the inquiry were validly authorized, much of the information sought in the
subpoena appears to consist of confidential Executive Branch communications that are
potentially protected by executive privilege and would require careful review to ensure that no
such information is improperly disclosed. Furthermore, as a practical matter, given the broad
scope of your request, the time required to collect the documents, review them for
responsiveness and relevant privileges, and produce responsive, non-privileged documents to the
committee is not feasible within the mere eight days afforded to the Department to comply with
the subpoena.

On a separate note, the Department also objects to your letter’s assertion that the
Secretary of Defense’s “failure or refusal to comply with the subpoena, including at the direction
or behest of the President or the White House, shall constitute evidence of obstruction of the
House’s impeachment inquiry and may be used as an adverse inference against [the Secretary]
and the President.” Invoking reasonable legal defenses to a subpoena, including invoking legal
privileges that are held by the President, in no way manifests evidence of obstruction or
otherwise warrants an adverse inference. Indeed, the very idea that reasonably asserting legal
rights is itself evidence of wrongdoing turns fundamental notions of fairness on their head and is
inconsistent with the rule of law. In fact, the department is diligently preserving and collecting
potentially responsive documents.

In light of these concerns, and in view of the President’s position as expressed in the
White House Counsel’s October 8 letter, and without waiving any other objections to the
subpoena that the Department may have, the Department is unable to comply with your request
for documents at this time. Nevertheless, the Department respects the oversight role of the
appropriate committees of Congress, and stands ready to work with your committees should
there be an appropriate resolution of this matter. Any such resolution would have to protect the
constitutional prerogatives and confidentiality interests of the co-equal Executive Branch and
ensure fundamental faimess to any Executive Branch employees involved in this process.

Sincerely,
W%

Robert R. Hood
Assistant Secretary of Defense
for Legislative Affairs



Cc:

The Honorable Devin Nunes, Ranking Member
House Permanent Select Committee on Intelligence

The Honorable Michaele McCaul, Ranking Member
House Committee on Foreign Affairs

The Honorable Jim Jordan, Ranking Member
House Committee on Oversight and Reform



